
  
 

  

PROPOSED AMENDMENTS TO  
RULE 40 – PERMIT AND OTHER FEES 

 
 

WORKSHOP REPORT 
 
A notice for a workshop on the proposed amendments to Rule 40 was mailed to all permit 
holders in San Diego County.  Notices were also mailed to all Economic Development 
Corporations and Chambers of Commerce in San Diego County, the U.S Environmental 
Protection Agency (EPA), the California Air Resources Board (ARB), and other interested 
parties.  The workshop was held on May 12, 2005, and was attended by twenty-five people.  
Comments were received during the workshop.  One written comment was received prior to 
the workshop.  The workshop comments and the San Diego County Air Pollution Control 
District (District) responses are as follows: 
 
 
 
1. WORKSHOP COMMENT 
 
The $158 supplemental fee for emergency generators seems over the top considering they 
aren’t used frequently or not at all over the course of a year.  What emissions come from such 
little use? 
 
 DISTRICT RESPONSE  
 
In 1998, the California Air Resources Board (CARB) identified diesel particulate matter (PM) 
emissions from diesel-fueled reciprocating internal combustion engines as a toxic air 
contaminant.  ARB estimates that diesel PM emissions are responsible for 70 percent of the 
total ambient air toxics risk.  Even small and infrequently used emergency standby engines 
were determined to represent a significant potential risk.  There are thousands of such 
emergency standby engines throughout the state – approximately 1,400 in San Diego County 
alone.  Even when there are no electricity curtailments, emergency standby engines are 
typically operated several dozen hours per year to verify they will startup and operate properly 
should they be needed to provide emergency power, and for maintenance of the engines. 
 
CARB adopted a Diesel Risk Reduction Plan in 2000 with the goal of reducing emissions from 
virtually all diesel engines within the State of California by the year 2010.   On February 26, 
2004, as part of this plan, CARB adopted the Airborne Toxic Control Measure (ATCM) for 
Stationary Compression Ignition Engines (Section 93115, Title 17, California Code of 
Regulations).  This regulation is designed to reduce diesel exhaust particulate emissions from 
stationary diesel-fired engines.  The ATCM became effective on December 8, 2004. 
 
The ATCM requires in-use stationary emergency standby diesel engines greater than 50 brake 
horsepower comply by limiting the annual number of hours an engine is operated for 
maintenance and testing purposes.  The ATCM limits maintenance and testing hours as a 
function of the engine’s emission rate.  For example, if an existing stationary emergency 
diesel engine can be limited to 20 hours or less per calendar year for maintenance and testing 
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purposes then there are no emission standards, but if an engine requires up to 50 hours per 
year the engine must meet more stringent emission standards.  In addition, the ATCM limits 
engine operation near schools and contains record keeping, reporting and monitoring 
requirements.  Local air pollution control districts have 120 days to begin implementation of 
the ATCM requirements.  Air districts have received no additional funding from the state to 
offset the costs of implementing these new requirements. 
 
Existing District permits do not yet contain many of the new requirements of the ATCM, and 
currently allow testing and maintenance operation hours greater than the new limitations.  As 
part of ATCM implementation, the District will need to modify approximately 1,400 existing 
emergency standby engine permits.  The District can only do this after reviewing the 
compliance plan required for each engine and ensuring that the limitations chosen by the 
operator will comply with the ATCM.  The proposed $158 one-time supplemental fee will 
recover the District's costs to survey each facility to obtain the information necessary to 
appropriately modify existing permits, and to incorporate the necessary operating limits and 
record keeping, reporting and monitoring provisions of the ATCM. 
 
 
2. WORKSHOP COMMENT 
 
The Marine Corps operates a large number of standby generators, probably 10% of the total in 
the County.  Under the Rule 40 proposal, the Marines will pay $23,000 in additional fees 
charged.  What services do they receive for these fees?  When permits are renewed, will this 
charge be in the fee or is it an additional cost? 

 
 DISTRICT RESPONSE  
 
In determining how best to implement the ATCM, the District evaluated a number of options.  
The District believes that requiring all emergency standby diesel engine permit holders to 
submit applications to modify their existing permits would be inconvenient and costly.  
Instead, the District is proposing to modify permits using information supplied by engine 
operators in the Compliance Strategy Report Forms required by the ATCM.  This approach 
negates the need for an operator to submit an application for permit modification.  The 
District must review each Compliance Strategy Report, ensure the compliance option chosen 
by the operator is consistent with the ATCM, verify engine emission rates in some cases, and 
modify each affected engine permit.   
 
The District is proposing a one-time supplemental fee of $158 recover its costs for ATCM 
implementation.  The $158 fee was calculated based on expected District costs divided by the 
number of engine permits that are expected to be modified.  Costs include two workshops 
held by the District to explain the ATCM requirements and assist facilities in complying, 
preparation and distribution of an advisory explaining the program, development of necessary 
forms and data tracking tools including a database program, development of several web 
pages to facilitate distribution of information, development of new permit conditions for each 
of the various ATCM compliance options, review of compliance strategy reports and 
modification of permits with appropriate conditions to assure compliance with the ATCM. 
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The District does not anticipate an increase in annual permit renewal fees at this time.  These 
engines are currently inspected periodically and compliance with the ATCM will entail 
inspection of many of the same items as are currently reviewed.  When an engine operator 
receives the billing invoice for permit renewal fees, the supplemental fee will be included 
once for each engine, either in the FY 2005-06 permit renewal or in the FY 2006-07 renewal, 
depending on the renewal month for the site.  
 
 
3. WORKSHOP COMMENT 
 
Is this being done during the regular 40-hour work week?  What if overtime work is required? 
 
 DISTRICT RESPONSE  
 
Given the large number (~1,400) of diesel-fueled stationary standby engines that will be 
affected by these new state requirements, and corresponding local permits revised, some 
overtime may be required to accomplish the work within a reasonable time.  Nevertheless, the 
proposed one-time supplemental fee for diesel fired emergency standby engines is based on 
regular hourly labor rates, not overtime rates. 
 
 
4. WORKSHOP COMMENT 
 
What is the regular time hourly rate for this work? 
 
 DISTRICT RESPONSE  
 
The hourly labor rates used by the District to establish fees are fully loaded labor rates that 
vary by job classification.  They are listed in Schedule 94 of Rule 40.  These labor rates 
reflect salaries, benefits, overhead and indirect costs and are calculated using methodologies 
recommended by the Fee Review Group in 1998.  The Fee Review Group was a collaborative 
effort with the District’s business customers to establish methodologies for calculating fees 
and recovering permit program costs.   
 
 
5. WORKSHOP COMMENT 
 
How are the other air districts implementing the ATCM?  Are they charging additional fees?  
Has the California Air Pollution Control Officers Association (CAPCOA) given any guidance 
to air districts as to how they should implement the ATCM and recover costs? 
 
 DISTRICT RESPONSE  
 
Not all districts have decided how they will implement the ATCM.  Districts are considering a 
variety of options including one-time additional fees or requiring applications to modify 
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permits.  Most air districts will require submittal of an application for facilities that propose to 
comply with the ATCM using add-on control equipment such as diesel particulate filters.   
Some air districts recover their costs through other mechanisms such as higher emissions fees 
or through a share of property taxes, or by offsetting costs using motor vehicle registration 
fees.  
 
CAPCOA has not offered guidance on how districts should implement the ATCM or how 
they should recover costs. 
 
 
6. WORKSHOP COMMENT 
 
Will there be emissions testing on backup generators?  What do the source test fees apply to? 
 
 DISTRICT RESPONSE  
 
It is very unlikely there will be any required emissions testing for emergency standby diesel 
engines.  An exception might be if an engine is equipped with add-on emission control 
devices.  The District would require a source test if a facility chose to comply with the ATCM 
by installing a diesel particulate filter that had not been verified by ARB.  The District 
estimates that less than 10 % of facilities will choose to comply by installing a diesel 
particulate filter and that many of those will be verified technology.  Therefore, only a very 
limited number of source tests may be required.  The District will likely not perform this type 
of source test.  If required, testing will likely be performed by an independent test contractor 
and witnessed by the District. 
 
The source testing fee schedules in Rule 40 apply when emissions from a source must be 
verified through testing.  Emissions source testing is required primarily for larger emission 
sources, typically with add-on emission control equipment.  Examples would be electrical 
generating plants, cogeneration facilities, commercial and industrial boilers with low-NOx 
burners, and large sources of volatile organic compound emissions with emission controls 
such as thermal oxidizers or carbon adsorbers.       
 
 
7. WORKSHOP COMMENT 
 
It seems the proposed 3.7% increase is to cover paperwork only. 
 
 DISTRICT RESPONSE  
 
The proposed 3.7% increase is to cover increased labor costs resulting from increased District 
salaries and benefit costs.  This includes labor not only associated with “paperwork” such as 
records reviews, preparing inspection reports, evaluating and issuing permits, but also 
physical inspection and testing of permitted equipment.  For example, at a plating shop, an 
inspector inspects the plating equipment, ensures required amp-hour meters are installed and 
operating, that the proper amount of mist suppressant is being used (which may require a 
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surface tension test), and that the plating process hasn’t been modified which could increase 
emissions of toxic air contaminants, in addition to reviewing the shop’s records.  At a gasoline 
station, an inspector checks the physical condition of the vapor control equipment, checks any 
monitors for proper control system operation, and either observes or independently tests the 
proper performance of the equipment.  The District conducts thousand of equipment 
inspections and hundreds of tests each year to ensure compliance with air pollution codes.  
 
 
8. WORKSHOP COMMENT 
 
Will fines increase 3.7% also? 
 
 DISTRICT RESPONSE  
 
No.  Fines are determined based on the severity of a violation, whether there has been a past 
violation of a similar nature, whether there has been an on-going violation or single event, and 
other factors specified in the California Health and Safety Code.  When assessing a specific 
penalty, the District is required to evaluate each violation and consider all relevant facts and 
circumstances.  State law establishes maximum penalties for alleged violations and is a 
separate process from District Rule 40. 
 
Fines for violations of air pollution control requirements are independent of District labor 
costs.  Fines collected for violations are not used to pay District salaries or benefits. 
 
 
9. WORKSHOP COMMENT 
 
Is there an arbitration process for penalties assessed for violations? 
 
 DISTRICT RESPONSE  
 
The District does not have a formal arbitration process for violation penalties.  However, 
District penalty assessments are offers to settle and are always subject to discussion and 
negotiation.  If a company believes the District is not giving proper consideration to the 
circumstances of the violation(s), it should provide the additional information in discussions 
with the District or by letter to the Civil Actions Investigator handling the settlement of the 
violation. 
 
If discussions reach an impasse, the matter can be referred to the District’s Chief of 
Compliance.  The Chief will meet and discuss the violation and penalty with the company 
informally.  This additional review procedure helps to ensure fair and consistent treatment for 
all violations.  If an agreement still cannot be reached, the company may request District 
Administration to review the matter, or may choose not to settle and allow the matter to 
proceed to court for adjudication.  
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10. WORKSHOP COMMENT 
 
Are “fix-it” tickets available from the District? 
 
 DISTRICT RESPONSE  
 
District Rule 6 classifies specific administrative and de minimis emission violations as minor 
violations.  However, to be eligible there can be no prior violations of the same or similar 
nature within the previous 36 months or last three inspection cycles, whichever occurs first.  
Eligible minor violations are handled with a Notice to Comply.  There are no penalties for the 
Notice to Comply if the violation is corrected within the specified time period. 
 
 
11. WORKSHOP COMMENT 
 
Emissions fees, what are they?  Do they recover costs? 
 
 DISTRICT RESPONSE  
 
In 1998, when the Fee Review Group developed the fee methodology used by the District, it 
was agreed that certain program costs would be paid for through fees charged to businesses 
based on the quantity of their emissions.  Those programs include emissions inventory 
activities, stationary source rule development and planning, small business assistance, public 
complaint investigations, and a part of District costs associated with the Hearing Board 
program.  The aggregate cost of these programs is then divided by the total aggregate 
emissions of specified air pollutants (oxides of nitrogen (NOx), volatile organic compounds 
(VOC), PM, carbon monoxide (CO), and oxides of sulfur (SOx)) from permitted sources to 
give an emission fee rate, currently $101 per ton of emissions.  Each permitted source pays an 
annual emissions fee based on this rate and the most recent approved emissions inventory for 
the facility.  Thus, a power plant with 500 tons per year emissions pays an emissions fee of 
500 tons x $101/ton, and a wood coating operation with 7 tons per year emissions pays an 
emissions fee of 7 tons x $101/ton.  If emissions are less than 5 tons per year, the fee is 
typically based on a default 1 ton per year emissions estimate.  For gasoline stations, the 
emissions fee is assessed based on the number of gasoline dispensing nozzles.  
 
 
12. WORKSHOP COMMENT 
 
How are emissions aggregated when a facility has multiple area sources? 
 
DISTRICT RESPONSE  
 
Emissions are inventoried by the District for only permitted (or registered) equipment or 
activities.  Area sources such as motor vehicles, aircraft, and fugitive dust from unpaved roads 
are typically not included in a stationary source’s emissions inventory unless directly 
associated with permitted or registered equipment or activity.  Examples of area source 
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emissions that could be included are fugitive dust from a mineral extraction or processing 
facility, landfill gas emissions, or emissions from registered portable equipment. 
 
 
13.  WORKSHOP COMMENT 
 
 The fee refund from canceling a petition for variance from the Hearing Board is only 50%.  
Why?  Seems too high. 
 
 DISTRICT RESPONSE  
 
The refund level of 50% of the filing fee is specified by District Rule 42 (not specified in the 
rules of the Hearing Board as was mistakenly stated at the workshop).   Rule 42 states “In the 
event that a petition is withdrawn or a hearing is not held for any reason, the petitioner shall 
be entitled to a refund of 50 percent of the filing fee.”  The 50% not refunded covers some of 
the costs of reviewing, investigating, and responding to the variance petition, and providing 
public notice in the newspaper of the scheduled hearing on the petition.  In many cases, 
petitions are withdrawn just before the scheduled hearing after these costs have been incurred. 
 
 
14. WORKSHOP COMMENT 
 
Where do the revenues for the District’s operating budget come from? 
 
 DISTRICT RESPONSE  
 
The District’s operating budget for Fiscal Year 2005-06 is based on the following projection 
of supporting revenues:   
 

Licenses, Permits 41% 
Fines, Penalties 5% 
Interest Earnings 1% 
Intergovernmental (state/federal grants) 18% 
Miscellaneous Charges/Services 8% 
Motor Vehicle Registration fees ($2) 25% 
Fund Balance (reserves)  2% 

 
The District does not receive any of its funding from property tax or County general program 
revenues. 
 
 
15. WORKSHOP COMMENT 
 
Did someone grant the District the increase (3.7%) that was not in the budget?  Seems like 
double dipping. 
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 DISTRICT RESPONSE  
 
The operational budget is a financial plan for the following fiscal year.  It projects required 
expenditures for salaries, benefits, services and supplies, fixed assets, Information 
Technology (IT) services, etc.  It also has a forecast of projected revenues.  Projections for 
permit related revenues are based on expected activity levels and the permit fees contained in 
Rule 40.  However, the increased revenues projected from increasing fees can only be realized 
if the necessary changes to Rule 40 are approved.  The budget itself does not allow the 
District to increase (or reduce) fees, only revisions to Rule 40 approved by the Board can 
accomplish that.  
 
 
16. WORKSHOP COMMENT 
 
What portion of this budget is from repeat offender fines? 
 
 DISTRICT RESPONSE  
 
As noted above in the response to Comment No. 9, fines from violations of air pollution 
control requirements provide about 5% of the District’s revenues.  Fines are not used to cover 
the costs of salaries and benefits.  Revenues from fines are used to fund County Counsel legal 
services, fixed asset purchases, capital projects, and emission reduction incentive programs – 
specifically the gasoline powered lawnmower exchange program.  
 
 
17.  WORKSHOP COMMENT 
 
How do credit card expenses work?  Why is the District recovering the charges?  Some 
companies absorb their costs. 
 
 DISTRICT RESPONSE  
 
The District reviewed its records to determine to what extent the current credit card surcharge 
of 3% on any charge of $5000 or more matched the charges to the District by credit card 
companies.  Credit card payments to the District from January 2003 to December 2004 totaled 
$1,005,834.  Merchant fees charged to the District by the credit card companies totaled 
$34,000. By comparison, the surcharges collected under current Rule 40 totaled only $1,354.  
The difference, approximately $32,650, represents costs that would have to be recovered from 
other fee payers.  The District is proposing to apply a 3.4% surcharge to all credit card 
payments, rather than recover those merchant charges from all permit holders.  This aligns the 
recovery of costs with those permit holders who use credit card payment services. 
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18.  WORKSHOP COMMENT 
 
Does the supplemental fee apply for emergency engines powered by natural gas?  If not, 
that’s an incentive to convert the engines from diesel to natural gas fuel. 
 
DISTRICT RESPONSE  
 
The supplemental fee only applies to diesel-fueled emergency standby engines.  While the 
District would not discourage a facility from using cleaner natural gas fueled engines instead 
of diesel-fueled engines, many facilities such as hospitals, water treatment plants and pump 
stations, wastewater treatment plants, and other similar essential public services rely on 
diesel-fueled engines to provide stand-alone emergency power.  In a catastrophic event, 
supplies of natural gas could be disrupted at the same time that electrical outages occur.  
Alternatively, engines fueled by propane or LPG with on-site fuel storage may be an 
alternative. 
 
 
19.  WORKSHOP COMMENT 
 
How did the District find all the emergency generators? 
 
DISTRICT RESPONSE  
 
Emergency standby engines greater than 50 brake horsepower have been required to have 
District permits for a number of years.  District inspectors check new and existing facilities 
periodically for equipment that may be operating without required permits.  It is possible there 
may be a few standby engines in the County not yet discovered by the District. 
 
 
20. WORKSHOP COMMENT 
 
We are having trouble understanding the $158 cost for ATCM-related changes.  Where did 
this amount come from?  Don’t want to have to pay another fee later. 
 
DISTRICT RESPONSE  
 
The $158 one-time supplemental fee is based on an average of one hour to review the 
Compliance Strategy Report for each engine and modify the permit conditions, at a fully 
loaded labor rate of $140 for an associate engineer, plus $18 per engine to cover the District’s 
costs of holding informational workshops, preparing mailouts, developing compliance 
advisories, and developing Compliance Strategy Report templates and a database to manage 
the process and standardized permit conditions. 
 
The supplemental fee will be applied to each emergency standby diesel engine but only 
charged once in either fiscal year 2005-06 or 2006-07, depending on when a facility’s renewal 
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month falls relative to the review of its associated Compliance Strategy Report.  It is a one-
time addition to the annual permit renewal fee.  
 
 
21. WORKSHOP COMMENT 
 
How much of the increase is going towards administrative costs versus actual physical 
inspections?  Will there be any more inspections, audits, etc.? 
 
DISTRICT RESPONSE  
 
For the supplemental fee, most of the costs are associated with reviewing the Compliance 
Strategy Reports submitted by each engine operator and modifying the engine permits.  It 
does not include the costs of physically inspecting the engines.  Inspection costs are included 
in the annual permit renewal fee.  Labor associated with emergency standby engine 
inspections is not expected to increase as a result of the ATCM, with the possible exception of 
those engines complying by installing add-on emission controls.  
 
 
22. WORKSHOP COMMENT 
 
It would seem more efficient if all generators were inspected at the same time.  Why aren’t 
they done all at once? 
 
 DISTRICT RESPONSE  
 
Emergency generators (or any other equipment or process) assigned different inspection 
months that are operated by the same facility and located in close proximity to each other can 
be consolidated and inspected at the same time.  That is typically initiated by the District 
inspector, or can be requested by the facility.  In this case, the inspections of the two nearby 
facilities will be scheduled at the same time.  There were other changes being sought by the 
facility that are being referred to appropriate District staff. 
 
 
23. WORKSHOP COMMENT 
 
The Department of Environmental Health held a full-day Compliance Training Workshop for 
plating shops.  Suggest the District do something like that. 
 
 DISTRICT RESPONSE  
 
The District offers training and informational workshops for various categories of industries 
subject to air pollution control regulations.  These workshops vary in length depending on the 
depth of the materials to be covered.  Workshops have been held for dry cleaners, gasoline 
station operators, automotive refinishers, marine vessel coaters, and others.  The District will 
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survey plating shop operators in the County to assess the level of interest in holding a training 
workshop. 
 
In the last few years, the District has provided outreach on air pollution control requirements 
for chrome platers.  Plating shops were visited by a District inspector and engineer to review 
the shops practices and discuss techniques to improve compliance and reduce toxic air 
contaminant emissions.  The District also offers courtesy inspections through its Small 
Business Assistance Program.  The Small Business Assistance Program Specialist is available 
to assist small businesses in understanding and complying with District rules and guidelines, 
applying for permits, problem resolution and other assistance as necessary.   
 
 
24. WRITTEN COMMENT 
 
Section (f)(2) of Rule 40 list fees for various types of asbestos demolition and renovation 
operation plans.  The descriptions of the types of activities requiring fees should consistently 
refer to “asbestos” demolitions, to distinguish from operations not involving asbestos-
containing materials. 
 

DISTRICT RESPONSE 
 
The District does not agree.  The notification and revision fees apply to demolition operations 
whether or not regulated asbestos containing materials are known to be present.  In addition, 
the District will clarify Rule 40, Section (f) by modifying the text to refer to  “notifications” 
rather than “operation plan” or “plan.”  This is to ensure that it is clear that demolition 
notifications are accompanied by the required fees. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
MRL:ls 
05/16/05 
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